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On March 16, 2002, the Japanese Society of Psychiatry and Neurology issued a statement titled
“The Current Stance of the Society Regarding the Involvement of Psychiatrists in Executing the Death
Penalty.” The statement emphasized that the Japanese Code of Criminal Procedure prohibits
executions “where the person who has been sentenced to death is in a state of insanity”;! that if we
psychiatrists deem a person competent for execution, we psychiatrists are promoting execution; that
if we psychiatrists treat a convicted person who is in a state of incompetence, and after treatment that
person becomes competent for execution, we psychiatrists are promoting execution; and that certain
dilemmas exist regarding the involvement of psychiatrists in decisions involving execution,
specifically with regard to assessing competency for execution. The statement concluded that
psychiatrists should not be involved in executions for the time being until the debate reaches a definite
conclusion. Furthermore, discussions at the symposium held during the WPA Yokohama Congress in
August 2002 and at the Sapporo General Assembly in May 2004 revealed uncertainties regarding the
actual conditions of the death penalty system and its operation. In addition, excessive emphasis on the
security provided to death row inmates hinders the involvement of lawyers, resulting in the
deterioration of the prisoners’ mental state. “The Stance of the Society Regarding the Involvement of
Psychiatrists in Executing the Death Penalty (II)” adopted on December 24, 2004, stated the
importance of clarifying facts related to the death penalty. However, to date, there has been no
improvement in this situation.

In addition, the “Code of Ethics for Psychiatrists” published by the Japanese Society of Psychiatry
and Neurology states, “Psychiatrists must observe all applicable laws, and shall work toward the
improvement of the legal environment and the relevant institutions.” The bylaws for this clause state,
“Psychiatrists shall be familiar with the laws and various institutions related to medical care and mental
health and welfare, and shall contribute to society through the laws and institutions. Psychiatrists shall
take an active role in ensuring that mentally ill people are better able to benefit from the law and
institutions.” Unlike other punishments, the death penalty does not presuppose reintegration into
society and does not benefit prisoners. Therefore, the direct involvement of psychiatrists in decisions
involving the death penalty is not considered to be consistent with the Society’s Code of Ethics.

The WPA’s concern about the “lack of mental health professionals assisting the legal defense team”
is tied to the protection of inmates’ rights and is exactly where the involvement of psychiatrists is
required. There is a need for deeper discussions on the necessity of the involvement of psychiatrists in
the protection of the rights of prisoners with mental disorders.

Since the Japanese penal code does not punish those who were insane? at the time of the offense,
and commutes the sentence of those with diminished capacity® at the time of the offense, people with
mental illnesses who fall under this category are not sentenced to death even if they commit a crime
for which the death penalty may be applied.

Conversely, there have been reported cases in which the death penalty was carried out despite
sufficient suspicion of mental disorder at the time of execution as well as cases in which executions
were allegedly delayed due to a mental disorder. However, since the disclosure of information from
the legal authorities regarding these cases is extremely limited, it becomes challenging to gauge the
actual situation.

Another criticism is that certain individuals with mental illnesses were suspected of insanity at the
time of the offense; however, the suspicion was not upheld, and the convicted person was sentenced

! Stipulated in Article 479 of the Code of Criminal Procedure. This provision relates to the mental
state at the time of execution. Discussions regarding this have been limited, and specific details
remain unclear.

2 Stipulated in Article 39 of the Criminal Code. This provision is stated with regard to liability at the
time of the offense. According to the precedents of the Supreme Court, this refers to a person who
has a mental disorder and lacks the ability to judge right from wrong or to act on the basis of such
judgment. It uses the same terminology as the provisions of Article 479 of the Code of Criminal
Procedure; however, the meaning is different.

3 Stipulated in Article 39(2) of the Criminal Code. According to the precedents of the Supreme
Court, it refers to a person who has a mental disorder and whose ability to judge right from wrong or
to act on the basis of such judgment is severely impaired.
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to death. It is clear that miscarriages of justice sometimes occur in death penalty cases. Another
pertinent issue that arises is how to deal with death row inmates who are being retried or preparing for
retrial due to a claim of a miscarriage of justice.

The very fact that the death penalty remains prevalent in Japan is subject to international criticism.
The United Nations General Assembly has adopted a resolution calling for, among other things, “the
establishment of a suspension on the execution of death penalties with a view to abolishing capital
punishment;” however, the Japanese government has voted against such resolutions. The Committee
Against Torture, the United Nations Human Rights Committee, and many others have criticized
Japan’s death penalty practices. Nevertheless, the Japanese government has not responded to these
criticisms.

As the discussion document highlights, since the situation surrounding the death penalty in Japan is
ambiguous, the actual figures regarding whether people with mental disorders are more likely to
receive unjust death sentences, whether those on death row experience serious mental illness, or
whether people with mental illness continue to be executed remain unknown.

As the death penalty continues to remain prevalent in Japan, the Japanese Society of Psychiatry and
Neurology acknowledges that mental health and the death penalty are critical issues that warrant
careful consideration. Since Japan does not punish individuals who were in a state of insanity at the
time of the offense and suspends execution for those deemed insane at the time of execution, the
Japanese Society of Psychiatry and Neurology partially agrees with the WPA’s statement opposing
the application and execution of the death penalty for individuals with mental disorders.

However, several issues require further consideration.

First, in Japan, the legal concept of insanity concerning the mental state at the time of sentencing is
narrower than the WPA’s definition of mental illness in detention. In addition, the question of how to
address the punishment of individuals who suffer from mental illness but are not deemed insane at the
time of execution has not been sufficiently discussed.

Second, no court or independent body is involved in determining execution based on the extent and
state of insanity, and the procedures for this process are not publicly disclosed. This lack of
transparency renders the actual situation unclear and problematic.

Third, if psychiatrists are involved in this decision, they face serious ethical problems in facilitating
the execution if they determine that the person is not insane. Conversely, if they are not included, there
are no provisions to safeguard individuals who are genuinely mentally ill but are not deemed to be in
a state of insanity from execution, despite the fact that they suffer from mental illness.

The reality is that the issue of involvement in the death penalty does not garner significant interest
among psychiatrists, including the aforementioned Society, which has contributed to the lack of
progress in the debate. It is of utmost importance to consider this issue in the future with respect to
international discussions, including statements issued by the United Nations and other organizations
that may be applicable to Japan. We hope that sufficient information will be made publicly available
and that transparent discussions will be initiated in the future.

The Society has reviewed the discussion document on “The Death Penalty and Mental Health”
which was received on January 23, 2023. In light of the statement regarding “The Death Penalty and
Mental Health” made by your organization on September 30, 2023, the Society’s response focuses
more on sharing information about the current situation and issues related to the death penalty in Japan
from our perspective, rather than directly addressing the discussion document. The Society is holding
active discussions as part of its ongoing careful consideration of this issue.



